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.~-~“. ’ In thls commencement address glven by the A551stant

: Attorpey General, Civil Rights Diwvision, of the Department of Justice,
a brief review of the Younger vs. Harrig case is given. In this ca&e, _/
the: Supreme Court ruled that:federal courts could n6t isslie w

« injunctions. against state riminal pnpceed&ngs on. the ground that i

such prosecutions would result in a deprivation of-the defendant's. .
constitttional rights. The’ YoungeT Doctrine, or "Our Federalism" aq
it has been called‘'contains .two principal operating assumptlons. ted
FPirst, it assumes that.state courts, as well as federal’ courts hav@

, the authority, respons1b111ty and ccmpetence to m;ndlcate federaL’~‘
civil rlghts' secondly,,lt assumes that, to the extent that state 1

% _courts fail to protect federal civil rights, such lapses can be,éf . .
remedled upon appellate review-by the U.S. Supreme Court. Days azéhes
"that -there %is another doctrinal thread in the evolution of ,f -

constitutional principles in the U. Se that undercuts the Younger: or

"Oour Federalism" approach, The Court's approach~seams to reflect‘lts

belief that only the most. serlous, gregious.dnd éystematlc forms of. . )
-+ civil rights violations deserve federal judicial remediation. There © ..

‘is a danger that state officials will hot exercise their power to sie

immediately upon discovering apparent civil Fights-violations. It is
- important that betfer state laws and procedures be developed to*hﬂ.
* insure.tbat individual civil rights are protected. It is conclude&
that fair and accessible state remedies are not inferior to -
approaches established uniformly by Pederal Government-: actlon.g £
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proceedlng on the gromds that &
deprivation of thga 'defendant's
) . %

- federalism tq jurstify its Foriclusion.

/ t " /

.~ "Our Federalism, " ag Mr Uusﬁce Black called ,1t

prmc1pa1 operatlng as mptions: -first, : s that state { ‘, :
courts, as le fede al courts, IVE the alrﬂwrlty, r&spms::-
bility’ and competence to ymd; federal civil rlghts, Secmﬂly,
Y;J.tassmésthat,l, the ¢ tthatstatecourtsfalltbpmbect : ]
”f"fedexalclmri/gh ;gsmhlaps&scanberemedledupmappel]ate -
‘review by the Siited States: ‘Supreme Court. : ,f'"

l

.Itbeargued/andIdo»&;O‘Eoday 'chattherelsanof;aer L

£

~ docls read J.n the evolutlm of cmst:.tut:.onal prlnc:Lples J.n

Pl e

he UniteA States that undercuts the Younger o Federallsm“

o

approach l‘n fact, the Supcreme Court art:.culated 1t:m 1972, only

J/Xélmgerv. Haxris, 401us, 37-(197), o ‘v’s.:"‘ .
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respecttoa%edefalstatute enactedln1871toprovxderedra£s L

in feéderal courﬁ for depr:.vatlons of c:.v11 r:.ghts caused by
pe.rsms a’tctlng with state quthorlty that . “ ' ,

['I‘hestaﬁute]wastlrmsaprodmtofavast : . .
transformation from the concepts of federalism . S
that had prevailed in the 18th century ... The
"very purpoge of [The statute] was to interpose 2
thefederalcourtsbetweentheStat&eandthe
people,. as &uardlans of the people's federal )
rights - 9 protect the people from unconsti- -

© tutional acth.on under color of state law, . -
"whether that action be executive, legislative ’
or judicial.V” MJ.tchum v. Foster 407 U.S. 225,

242 (1972) .

Whatever the cmtlnumg v:.tallty of-this second concept may be

i

wd in the abstract, smce 1972 the Supreme Oourt has opted largely

mfavor ofanefxpanshmof theY@g appmac:hmanmber of"’

)

private sm.ts ralsmg ~cn.v11 rJ.ghts issues, both crmu.nal and
%

. civil. The Corurt's approach seems to reflect its belief that
_only the most. senorus,. egreglws and system:.c forms of civil
/ rlghts vn.olatlcns d&serve federal judlcn.al remedla.tlm 7

- = 4

L

.In my pos:.tlon as’ Aés:.stant Attomey General for Civil .

Rights, I see the "Our ederal:.sm" issue m 4 satmmat dlfferent,
' -cmtext Singe the Civ11War, Cong::ess has 1nvestedtheAtborney -
General w:.th civil and crmgxal authorlty to sue statezand lowl

governments to prevent or rahedy c:.v11 r;ights v101 ons. For

and by his delegation, the As‘s:.stant AF/ f_

Ly
. <2 < '
B “
'% . - -8
A £y *
'F z: 7 -+ . H . e
P : P
g , F s x . i .
- o . AN
Z .
.
P




e

p

- nghts Act'of 1964*gives him the rJ.ght to sue to end segregatlon

:“'
e

. authorlty to accept or reject‘: pfpposed electoral changes fran
_ Cities, comtles and states covered by the Act The Givil e

“in state and local publ:.c faca.lltles - jeils and pnsons are often

: ,J
ta.rgets ‘of suits brought pursuant to tius author:.ty “That. Act, 7
as amended, also crrants theAttorney General the rJ.ght to ste sta’::e -

: >a.nd local goverrments thoughpto be engaged in systematic eployment o

dlscrlmmatwn based y race, sex, nat:.onal orlgln, or reh.glon.

We are seekmg speclflc Congressmal a‘uthor:.ty to Jm.tlate SUltS

or :Lntervene :m. suits brought by others aﬂlegmg systeratlc

v:.olartlons of the rlghts of the mstltuta.onahzed persms' in -

pr:.sons, mental mst:.tutlms, refomator:.es and nursmg ‘homes.
It‘mnkt;hatmy shorttlmeenmths mofflcehaveprmded

me with enough experlence in dealmg w:.th rate and local off:.c:.als -,

with Governars,. Attomeys Gene.ral ‘and Mayats to assert categoncnn&

YA
>
\" '

a fact that should oome‘as ng surpnse to’ you these off101als L

-

vz.gorously'object to t}é exercise Of the federal powers to

;‘1 v:.nd:.cat’é"thecz.mlra.ghtsIhavedescxibed 'men:argurents o

track those® mpls.c::l:, if not explicit, in tbe m,_mg cases Fz.rst, N
they avew the:.r oamutment to upholdmg and defendmg the Constitution

/rlghts. EI‘hey swore todo / upon tak,a.ng off;.ce, as did I, they - -

e i

,{ and laws of the Um.ted Statqé mclud.mg those relating to c:.v:.l L P

LY
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.. _ ‘4point out. Secondly, they con'tend that state process& should-m«rw 'r"‘r’ - -
' ) beprovenmadequatéormll;,ngboprotectmnlnghtsbefm:e ‘ e’
g the«federal.govenmenttakeé ‘acti \.{TheJustJ.ce Depart:rent omd
N S

- 1dent1fy where their mstltutlons are faJ.lJ.ng in this. regardand
glvetl'meﬁaughﬁ:mtoclean,house notsuemuedlatelyupon

ol

- 'dlscovermg appamnt ClVll rights VlOlatICnS, as they &]Jege : .
. .the"Feds"aremmttodo. Idom‘éforanment,quest:mthe by ,5

L T 4 3 ==

\ goodfalthofthese0ff1c1alsnordolneantocmrtendthatﬂ1e N ~

N {
N : federa.J. govermment.'s deferral to .state procedurw muld in all
‘mstanowbemw:se- Idobeli’eve however thatlnnanyways T

z7/

mthrespecttoremedymgrranyfpmsofdlscrmmatlma:ﬂ -

dem%l of «civil rights, sta%admstmtwe procedures L

(
andjudlcml systemsdonotappeartpbeuptothechallenge. I,

. : i .

S ‘for one, vmldbedellghted were things oi:hermse,rfor, at heart, =

-

.o Isnpposelbelleveén"OurFederallsm ‘ o

Slpceallofyouhavebemmttmc pat:.erxtlymgownsthat )
_ o wwldnvala/sammbath,onseatsﬁardmom;htoforcecmfmsm ST
L fxmevmthe1mocent‘afterafewtm1rs vnxiermgvmatallthis 1

" babblmt_rofabtmeaucrathastodowmthyou,letmetmtothat ‘
;glssue It 1sve_rysurp;e youw:.llbetheGovemors, Attorneys - ’
LT General Mayors and State LEgJ.SIatOi‘S of generation not to .

- menuon thbseofyouw}mmll occuy high federalofficeinthefuture

P Aslawe.rs-, youw:.llbemapositlmtqdevelopstatelawsand
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oL /——-—pmcedum mwaysbettertalloredtl'xanlspresentlytlrxecase—“ I

1 to J.nsure that c1v11 rlghi’:s .are protected - You can brmg ) oo
S . -
" the state test cases’ des:.gned to advgnog this cause. If you n .
. ’1%11 in th:s respect two unfortunate r&ults‘are mev:.table.' R
, 1 ¢

F:Lrst, persons genumely aqgrleved Iy denrlvatlons of - the1r

civil rights will have nelther a federal nor a state fo;u'n in’ - .
‘- .i . ¢ h P ?’52’
., \whlchtoseekredress. Suchanoutcane_ls ttothe;_ .
é‘ fm'xiamenta,l principles of our Nation', rendenng the pmnie%

. of the YOE er cases hollow indeed Seoondly, the federal . o

goverrmentmllberequ:.redtosho>ﬂdéragreaterandgreater ; ’

" burden for insuring that ‘state and local officials, do e '
opé’rate in ways that' v101ate basic civil rJ.ghts and civil . 5 ._ 1
llbertles. I cannot J.maglne that fan_r and acwss:.ble state | o,

PN

renedles, structured to addr&ss civil. r:.ghts 1ssu&s forthrlghtly ‘
yet in ways sensn.t:!.ve to the “local context, wmﬂd be” mfer:.or K

«
[ R

v toappmachesestabllshedtmlfmnlybyFedenalGovefmrentactlm.‘r‘x .
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